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Clinical Report—Consent by Proxy for Nonurgent
Pediatric Care

abstract
Minor-aged patients are often brought to the pediatrician for nonur-
gent acute medical care, physical examinations, or health supervision
visits by someone other than their legally authorized representative,
which, in most situations, is a parent. These surrogates or proxies can
be members of the child’s extended family, such as a grandparent,
adult sibling, or aunt/uncle; a noncustodial parent or stepparent in
cases of divorce and remarriage; an adult who lives in the home but is
not biologically or legally related to the child; or even a child care
professional (eg, au pair, nanny). This report identifies common situa-
tions in which pediatricians may encounter “consent by proxy” for
nonurgent medical care for minors, including physical examinations,
and explains the potential for liability exposure associated with these
circumstances. The report suggests practical steps that balance the
need to minimize the physician’s liability exposure with the patient’s
access to health care. Key issues to be considered when creating or
updating office policies for obtaining and documenting consent by
proxy are offered. Pediatrics 2010;126:1022–1031

BACKGROUND INFORMATION
Before providing nonurgent medical care to a minor patient not
accompanied by a legally authorized representative (LAR), impor-
tant questions regarding informed consent and the delegation of
parental responsibilities need to be asked and answered. These
questions include:

1. Who has a legal right to delegate consent to health care decisions
for a child?

2. To whom can the power to consent to health care for a child be
delegated?

3. In what circumstances can the power to consent to health care for
a child be delegated?

4. What are the limitations on the right to delegate the power to con-
sent to health care for a child?

5. How is authorization of proxy consent verified and documented?

6. When or how often does information on proxy consent need to be
updated?

Many aspects of informed consent in pediatrics have been set forth
in previous policy statements from the American Academy of Pedi-
atrics (AAP). Some of these statements addressed informed con-
sent in broad terms, and others addressed narrowly focused situ-
ations. The AAP statement on informed consent1 noted that, unlike
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in other specialties, “the doctrine of
‘informed consent’ has limited direct
application in pediatrics,” because
parents or other surrogates provide
informed permission, rather than in-
formed consent, for diagnosis and
treatment of children. Other AAP pol-
icy statements have provided guid-
ance to pediatricians on consent for
treatment of minor patients in spe-
cific circumstances such as emer-
gency care,2 adolescent health is-
sues,3 genetic testing and newborn
screening,4 procedures that involve
sedation,5 and parental denial of
medical care for religious reasons.6

This report does not replace the afore-
mentioned policy statements; they
stand on their own merit. Instead, this
report addresses the potential liability
risks that physicians may incur when
providing nonurgent medical care to
pediatric patients without obtaining
permission or consent directly from
the patient’s LAR. This report is a revi-
sion of the 2003 clinical report on con-
sent by proxy.7 The authors acknowl-
edge that not permitting consent by
proxy may pose a challenge to the effi-
cient operation of a busy pediatric
practice. However, suggestions are of-
fered to help pediatricians minimize
their exposure to legal risk in situa-
tions in which an LAR has delegated
the authority to consent to nonurgent
medical care to another adult. Pedia-
tricians should use their good judg-
ment in balancing the patient’s health
care needs with their own need for le-
gal protection. Because pediatricians
are primarily concerned with their pa-
tients’ welfare, discretion must be
used to differentiate situations in
which care can be delayed pending ap-
propriate LAR consent from situations
in which the pediatrician should pro-
vide care and accept the risk of legal
repercussions. Careful planning and
good office policies can minimize
those instances.

LEGAL BACKGROUND

Except for situations in which a mi-
nor’s right to consent to care without
involvement of an LAR has been le-
gally established, persons who have
not yet reached the age of majority
do not usually have the right to con-
sent to their own medical care. In
most states, the age of majority is 18
years. Thus, a physician is required
to obtain consent from an LAR before
performing a medical or surgical
test, procedure, or treatment on a
minor.8 Under some scenarios, the
consent can be obtained from the
LAR via telephone, even if a proxy
accompanies the minor. Also, judi-
cial decisions and legislative action
have resulted in several exceptions
to the LAR-consent requirement,
which depends on the specific state
rule (eg, emergency treatment;
treatment of an emancipated or
“mature” minor; treatment of an ad-
olescent for, eg, sexual assault, sex-
ually transmitted infections, mental
health disorders, drug abuse, and al-
cohol dependency).

A physician who provides nonurgent
care, including the physical examina-
tion, to a minor without the consent of
someone who is legally authorized to
speak for the minor may be vulnerable
to legal action. Lawsuits that allege a
lack of informed consent usually are
based on the concept of negligence but
may involve battery as well.9–11 In gen-
eral, battery is the unsolicited physical
touching of a person. Medical battery
may be alleged if treatment is provided
without appropriate informed con-
sent, when a procedure is performed
that is substantially different from the
one for which consent was given, when
the treatment exceeds the scope of the
consent, or when a physician different
than the one to whom consent was
granted performs the procedure.12 A
physician may face a battery claim al-
though the treatment or procedure

may have been performed without any
negligence.13 When a plaintiff is not sat-
isfied with the results of the medical
treatment or procedure but is unable
to prove negligence in litigation
against the physician, the plaintiff may
resort to the theory of battery to seek a
recovery. If the plaintiff who alleges an
unauthorized procedure cannot prove
actual harm, typically only nominal
damages will be recovered. However,
in a successful battery case, punitive
damages may be assessed, which may
not be covered by malpractice insur-
ance or dischargeable by bankruptcy.
Some states have replaced the theory
of battery with the theory of medical
negligence. Besides civil liability, phy-
siciansmay face penalties from licens-
ing boards for performing services
without appropriate consent.14 The im-
pact of state privacy laws and the fed-
eral Health Insurance Portability and
Accountability Act (HIPAA) on physician
liability for disclosure of health infor-
mation of minors to unauthorized indi-
viduals has not yet been tested.

To date, physician liability for treating
without consent by an LAR seems to be
uncommon. However, past frequency
may not reflect future likelihood, be-
cause the concepts of informed con-
sent and consent by proxy have
evolved both ethically and legally. In
fact, inadequate informed consent,
which had not previously been a major
source of liability for physicians, has
become increasingly problematic, es-
pecially in the context of issues such as
limited English proficiency (LEP) and
limited health literacy (discussed
later). Consent by proxy could become
a source of future concern, and physi-
cians should not ignore the risks asso-
ciated with it.

Many of the published cases are of
older judicial decisions.15 The ramifica-
tions of these cases are unclear to a
contemporary jury and judge. In addi-
tion, these older cases did not address

FROM THE AMERICAN ACADEMY OF PEDIATRICS

PEDIATRICS Volume 126, Number 5, November 2010 1023
 at Medical Library on October 3, 2012pediatrics.aappublications.orgDownloaded from 

pediatrics.aappublications.org/
http://pediatrics.aappublications.org/


issues such as LEP and limited health
literacy, which may impact informed
consent situations, including consent
by proxy. In many of these cases, treat-
ment without consent by an LAR was
deemed appropriate by the court ei-
ther on the basis of the emergency-
treatment doctrine or because the
court deemed theminor patient to be a
“mature” or emancipated minor.15

However, there is also judicial prece-
dent in which liability was imposed on
the physician.10,16–18

Although not specifically addressing
consent by proxy, more recent court
cases have assessed the validity of in-
formed consent when a parent was not
present.19,20 These cases have involved
consent by adolescents for treatments
and diagnoses other than those al-
ready permitted in most jurisdictions,
such as treatment of sexually trans-
mitted infections and mental health
disorders. In viewing the informed
consent as valid, these courts have de-
termined that the adolescents were
mature minors, although the minors
had not previously sought mature-
minor status through adjudication.
The courts relied on the adolescents’
age, ability, education, training, de-
gree of maturity and judgment, con-
duct and demeanor, and the nature
and risks of the treatments in as-
sessing whether the minor adoles-
cents were capable of consenting on
their own. Nevertheless, despite
this legal precedent, practitioners
should be wary of treating adoles-
cents without parental consent un-
less the adolescent is seeking
treatment for a legally permitted
condition.

A claim of “inadequate” informed con-
sent is usually predicated on the no-
tion that a “reasonable” person would
have refused the treatment or proce-
dure offered to the plaintiff had proper
informed consent been conducted.12 A
claim of inadequate informed consent

may be added to a claim of medical
malpractice because proof of inade-
quate informed consent might imply to
a jury that the physician was careless
about the care delivered.21 The impor-
tance of appropriate informed consent
is underscored by recent appellate
court decisions that held that neither
proof of medical malpractice nor bat-
tery is required for a claim of inade-
quate informed consent to be valid.22,23

DEFINITION OF TERMS

Nonurgent Pediatric Care

For the purposes of this clinical report,
nonurgent pediatric care is defined as
preventive medicine (ie, services en-
compassed in pediatric health super-
vision visits, including immunizations
and screening tests) and outpatient
medical encounters for minor ill-
nesses or injuries. Differences in oper-
ations and procedures may depend on
whether the nonurgent medical en-
counter is the initial or a follow-up
visit.

Informed Consent

Informed consent is a general princi-
ple of law that imposes on physicians
a duty to disclose to their patients
the benefits and risks associated
with each of the following: (1) the
proposed course of treatment; (2)
alternate treatments; and (3) no
treatment at all. In general, informed
consent is meant to allow patients to
voluntarily consent to medical inter-
ventions by reasonably balancing the
probable risks against the probable
benefits.24 State standards in assess-
ing the adequacy of disclosure under
informed consent can be physician/
professional based (ie, benefits and
risks that a reasonable physician
would disclose), patient based (ie,
benefits and risks that a reasonable
patient would want to know), or a
hybrid of both. Legal requirements
for informed consent may also be

specific to medical procedures or
tests.25

Consent by Proxy

The process by which people delegate
to another person the legal right to
consent to medical treatment for
themselves, for a minor, or for a ward
is called consent by proxy. There are 3
fundamental constraints on this right
to delegate consent for children: (1)
the guardian of a minor must have the
right to consent to medical treatment
for that minor; (2) the guardian must
be legally and medically competent to
delegate the right to consent to medi-
cal treatment for that child; and (3) the
right to consent to medical treatment
for the child must be delegated to
a legally and medically competent
adult.8,15,26 Physicians must realize that
persons who have been delegated
consent-by-proxy status may have dif-
ferent opinions than the LAR about
both recommended and alternate
treatment.

Physicians need to be aware that state
laws may mandate a hierarchy of per-
sons who may give consent by proxy to
nonurgent treatment if an LAR cannot
be contacted.27–29 An example of such a
hierarchy is (1) stepparent, (2) grand-
parent of minor, (3) adult brother/sis-
ter, and (4) adult aunt/uncle of mi-
nor.30 When a hierarchy is the rule, a
person lower on the list generally can-
not give consent if one higher on the
list is available. A written power of at-
torney or affidavit may be needed.
Such a document may need to be nota-
rized or witnessed,26,31,32 may have a
time limit to it,26,31–33 and may be
needed to supersede this hierarchy.30

State law or custodial agreement may
not permit a noncustodial parent to
consent to treatment of a child. State
law may permit foster care licensees
and court-appointed guardians to con-
sent depending on the scope of author-
ity granted by the court and the treat-
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ment proposed. Typically, consent to
“routine” care is permitted, although
the definition of routine may vary
among states. Some states have per-
mitted proxies to consent to routine or
“ordinary” medical and dental care,
which can include radiography, sur-
gery, and anesthesia.34 Other states
have excluded surgery, anesthesia,
and even psychotropic drugs from the
definition of ordinary care.26,27,35,36 Im-
munizations may be excluded from
consent by proxy.26 Some state laws on
consent by proxy that are drafted lack
specific guidelines for implementa-
tion. Also, some states provide immu-
nity for physicians from civil and crim-
inal liability if the physician obtains the
consent in good faith.26

Minor

A person who is younger than the age
of legal competence is a minor by def-
inition. In most states, a person is no
longer a minor after reaching 18 years
of age.

Current Pediatric Practice

Because there is no legal requirement
to provide nonurgent pediatric care to
a minor without the consent of an LAR,
pediatricianswho choose to treat such
patients may unwittingly be assuming
additional risk of exposure to liability.
According to a 2004 periodic survey of
AAP fellows, “Pediatricians’ Experi-
ences With Child Care Health and Safe-
ty,”37 many pediatricians have not
adopted policies to minimize these
risks. The survey revealed that fewer
pediatricians in 2004, compared with
those in 1999, said that it was their pol-
icy to see all children brought in by
child care providers (16% vs 21%),
whereas more pediatricians said that
they see children brought in by child
care providers only if they have au-
thority from the parents (50% vs 40%
[P� .001]). One-third of pediatricians
responded that they had no set policy
regarding treating patients brought in

for nonurgent acute care or preventive
visits by child care providers. Fewer
pediatricians in 2004 than in 1999 said
that it was their policy to take all tele-
phone calls from child care providers
(16% vs 25%). More said that they take
the telephone call only if given author-
ity by the parent (32% vs 21% [P �
.001]). Fewer pediatricians in 2004
than in 1999 offered telephone consul-
tations to child care providers (36% vs
48% [P � .001]). The results of 1 na-
tional study showed that only 64% of
pediatricians and family practitioners
often or always saw adolescent patients
for routine health maintenance exami-
nations without parents present.38 Prac-
tices that maintained a specific clinic
policy were less likely to see an adoles-
cent for routine care without a parent
present, compared with those without
such a policy.38

FAMILY LIVING ARRANGEMENTS

Changes in family living arrangements
and use of child care are leading rea-
sons why someone other than an LAR
may bring a minor patient in for non-
urgent ambulatory pediatric care. The
US Census Bureau has describedmany
aspects of family living arrange-
ments.39 In 2004, of the more than 73
million children younger than 18 years
in the United States, 70% spent most of
their childhood living in 2-parent fami-
lies. However, a significant proportion
of children resided in homes with
other family configurations. Approxi-
mately 1 child in 4 (19.3 million) lived
with a single parent, most often a sin-
gle mother. Also, many children lived
with single parents who had cohabit-
ing partners. Furthermore, 4% of chil-
dren lived with neither parent and
lived instead with another adult, usu-
ally a grandparent, which means that
approximately one-third of all children
in the United States do not have 2 par-
ents in the homewith legal authority to
consent to medical treatment.

CHILD CARE

Census reports confirm that an in-
creasing proportion of children spend
substantial amounts of time in the
care of a person other than their par-
ents.40 In 2005, 30% of 11.3 million chil-
dren younger than 5 years whose
mothers were employed were cared
for on a regular basis by a grandpar-
ent during the mother’s working
hours.40 A slightly greater percentage
spent time in an organized child care,
nursery, or preschool.

DOCUMENTING CONSENT BY PROXY

Whenever someone other than the LAR
accompanies the child for medical
care, it affords an opportunity to as-
sess the relationship between the
child and the caregiver, but it pre-
cludes face-to-face contact between
the pediatrician and the LAR. If it has
been anticipated that a caregiver
other than an LAR may bring the child
to pediatric visits, arrangements
should be made for the LAR to provide
a written consent for consent by proxy.
In general, these documents specify
the name of the LAR, the name of the
person to whom the LAR’s legal author-
ity to consent to the child’s medical
care has been delegated, and the rela-
tionship of that person to the child.
Such documentation may need to de-
lineate the extent of the surrogate’s
authorization (ie, the circumstances,
the kinds of medical services, or the
specified time period for which the
surrogate may provide consent for
medical care). State law related to
consent by proxy should always be re-
viewed. Signatures may be required,
and state law may require that the sig-
natures be notarized.26,41 State lawmay
also dictate the specific time period
for which a written consent by proxy is
valid.26,33

The proxy relationship should be ver-
ified and documented periodically.
The proxy accompanying the patient
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should be the same person to whom
proxy has been delegated on the
aforementioned form. Requesting a
dated signature and photograph
identification from the proxy is one
way to document that verification.
Dissimilar signatures may indicate a
problem. It should also be verified
that the person is authorized to con-
sent to the specific care that will
be provided. The patient’s medical
record should be flagged to alert the
pediatrician and nursing staff of sit-
uations in which the caregiver can-
not provide consent. If the pediatri-
cian has any doubts about the
caregiver’s capability to provide per-
mission for medical care (eg, lack of
maturity; presence of intoxication42;
unclear legal standing; or the inabil-
ity to understand risk communica-
tion, perhaps because of language
barriers or limited health literacy),
then the pediatrician may need to
consider deferring elective care un-
til permission from the LAR can be
obtained.

If the pediatrician is uncomfort-
able with consent-by-proxy arrange-
ments, it needs to be communicated
with parents as soon as possible. The
topic could be broached during early
discussions of child care arrange-
ments at prenatal or newborn visits
or addressed during medical en-
counters before the parent returns
to employment outside the home. If
parents are the caregivers, the pedi-
atrician can explain the importance
of the “therapeutic alliance”43 be-
tween the pediatrician, parents, and
patient and emphasize why it is pref-
erable for at least 1 parent to be
present during nonurgent visits. Of-
fering extended office hours (eve-
nings or weekends) is another way
pediatricians have made it possible
for working parents to attend their
children’s medical appointments.

INITIAL VISIT

Pediatricians should be cautious about
proxy situations if they are providing ini-
tial care for the child. Medical decisions
maybemadeon the basis of information
obtained from the proxy that may not be
entirely accurate. Similarly, medical de-
cisions may be made on the basis of
follow-up visits that are contingent on
the accuracy of the information from the
documentationduring the initial visit. Pe-
diatricians who decide to treat children
under these circumstancesmay want to
consider “flagging” such charts so that
baseline information obtained from the
initial visit can be later verified by the
LAR. This would be especially important
for details such as medication allergy.

UNACCOMPANIED TRAVEL

Consent-by-proxy forms can be useful in
other situations as well. Children who
travel without their LAR sometimes re-
quire medical treatment for a minor in-
jury or illness, which often occurs when
children are visiting friends or relatives
without their LAR. Although most LARs
will sign a proxy consent form when
their children go to school or summer
camp, few LARs think about sending a
signed proxy consent form along when
their children leave home for an ex-
tended period (eg, aweek visiting grand-
parents). Depending on state law, a child
may not be able to obtain routine medi-
cal care (which may or may not be de-
fined under state law) without consent
to such care by an authorized adult. Pe-
diatriciansmay encourage LARs to antic-
ipate these problems and take the steps
necessary to ensure that their children
traveling without an LAR can receive
needednonurgentmedical care.When in
doubt, pediatricians should consider the
best interestsof thechild inmaking their
decision about rendering care.

CUSTODY AND CONSENT

It is prudent for the physician to in-
quire about marital status and cus-

tody issues when relevant. In most
states, parents who are married to
each other have an equal right to
consent to medical care for the chil-
dren of that marriage, and the con-
sent of only 1 parent is required for
nonurgent pediatric care in such
cases. The physician should not as-
sume which parent has the right to
consent for the child when the par-
ents are divorced or legally sepa-
rated. The right to consent in these
situations may be contingent on
state law or court order. Some states
limit the rights of noncustodial par-
ents and fathers of children born out
of wedlock, in which case proof of
paternity may not be available, to
provide consent to medical care for
children.

One of the most difficult situations for
securing parental consent for a child’s
health care occurs when children are
used as pawns in marital conflict.
“Physical custody” refers to where the
child lives. A “residential custodial par-
ent” has sole physical custody, and this
parent’s home is the child’s primary
residence. A “noncustodial parent” is
usually granted visitation or access
rights to the child. “Legal custody,”
which can be sole (if only 1 parent) or
joint (if both parents equally), refers to
parental rights and responsibilities,
which include medical decisions and
other issues that pertain to the child’s
general welfare. “Joint custody,” when
used generically, can either be joint le-
gal custody (parents share nearly
equal responsibilities for parenting
decisions, such as medical care) or
joint physical custody (providing the
child with a home). It should be noted
that each divorce or legal separation
agreement is unique, and specific
rights may be granted or denied to a
parent, even when the court document
describes them as having legal cus-
tody of the child. It is important, there-
fore, to inquire about who has “medi-
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cal decision-making rights,” because it
is more directly pertinent to the issue
of providing consent for the child’s
medical care.

Disputing parents can use situations
for deciding whether the child should
receive nonurgent medical care as an
opportunity to spar over parental
rights. Generally, if both parents have
equal right to consent to care for their
child, the physician need only obtain
consent from 1 parent to provide that
care. However, theremay be situations
in which it is not clear whether the pe-
diatrician may seek consent from 1
parent if consent has been refused by
the other.8

The pediatrician should clarify who
has the right to medical information
and should specifically ask about any
joint physical or legal custody agree-
ments.44 Joint legal custodymay be rel-
evant to coordinatingmedical care, be-
cause some joint custody agreements
require that both parents need to give
consent and be informed about their
child’s medical needs.

Less commonly recognized is the prob-
lem of children visiting a noncustodial
parent in another state, especially if
that state’s law does not permit a non-
custodial parent to give permission for
the child to receive medical care.
These situations are usually unex-
pected but not unmanageable. For in-
stance, a pediatrician may be puzzled
when a family associated with the
practice seeks medical care for a child
never mentioned or seen previously. It
may be a child or stepchild from a pre-
vious marriage or relationship who
lives in another state and who, while
visiting the family, develops aminor ill-
ness and needs medical attention. In
such situations, pediatricians need to
make sure that the adult with the child
has the authority to consent to the
medical care before treating. Unless a
stepparent has legally adopted the
child or has been designated as a le-

gally authorized caregiver, he or she
may have no legal authority to give
consent for treatment.8 It is suggested
that office staff document the name
and relationship of the person provid-
ing permission and how his or her au-
thority to do so was ascertained.

OTHER CIRCUMSTANCES

Four percent of all US children do not
live with either of their biological par-
ents.39 They may be in foster care, un-
der the care of a relative, with a poten-
tial adoptive parent, or in other
situations in which their caregiver is
not a biological parent. The pediatri-
cian should ascertain the exact nature
of the relationship, verify the authority
of the proxy, and document the legal
basis of the proxy-child relationship
and the exercise of the informed con-
sent process within that context.

For some children, there has not yet
been a request to the court for a
guardian to be appointed. For this rea-
son, authority to consent to these chil-
dren’s nonurgent caremay be unclear,
but a physician should probably not
deny them necessary care because of
their legal status. The pediatrician
should use his or her best judgment in
deciding whether to postpone care un-
til a guardian can be appointed or to
render the care. If care is provided,
careful documentation of the circum-
stances is recommended. Pediatri-
cians should notify child protective
services when a child needs a legal
guardian. As noted above, for children
in state custody under a foster care
arrangement, there may be restric-
tions on consent by proxy. Consent for
surgery may require a court order.27,33

IMMUNIZATIONS

Although some would debate the logic
of requiring informed consent for
state-mandated services such as im-
munizations, it is clear that open dia-
logue about risk is at the crux of the

national Vaccine Injury Compensation
Program (VICP).45 Vaccine information
statements (VISs) were created to
meet the informational requirements
of the VICP; however, VISs alone are not
considered informed consent. Under
the VICP, providers must distribute a
VIS to the patient’s legal representa-
tive every time a covered immunization
is administered. Federal law does not
require parental consent for immuni-
zations but instead uses the term “le-
gal representative” as one who may
consent. Federal law defines legal rep-
resentative as a parent or other indi-
vidual who is qualified under state law
to consent to the immunization of a mi-
nor. Thus, regarding immunizations,
state law controls. Non-LAR consent to
immunizations may have restrictions
under some state laws.46,47 These state
laws may cover procedural require-
ments (eg, whether consent may be
verbal or must be written) or substan-
tive requirements (eg, types of infor-
mation required). Most states require
separate consent for each injection
when more than 1 is required to com-
plete immunization. Most states re-
quire consent for immunization ser-
vices provided to adolescents.48 Some
states allow adolescents to self-
consent for immunization. Unless the
law provides otherwise, immuniza-
tions should not be given without ap-
propriate consent.

VISs explain the benefits and risks
associated with each childhood im-
munization. However, VISs are in-
tended to facilitate, not replace, ef-
fective risk communication and
proper informed consent between
the health care professional and the
patient’s legal representative. Guide-
lines on the distribution of VISs and
documentation of vaccine adminis-
tration are available in a booklet
published by the Department of
Health and Human Services49 (www.
cdc.gov/vaccines/pubs/vis/default.htm)
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and are summarized in the 2009 AAPRed
Book.50 In addition, the AAP produces
vaccine administration record forms
to help pediatricians comply with the
VICP documentation requirements.
For non–English-speaking patients,
VISs have been translated into 49 lan-
guages. These VISs can be accessed
and downloaded from the Immuniza-
tion Action Coalition Web site (www.
immunize.org/vis).51

LANGUAGE BARRIERS TO
INFORMED CONSENT BY PROXY

People with LEP pose a burgeoning
challenge in the delivery of health care.
A similar approach may be needed for
patients or LARs with hearing impair-
ment.52 LEP has the potential to be-
come a major future medical malprac-
tice issue relating to informed
consent,53 which will be compounded
in scenarios that involve consent by
proxy. Various federal and state laws
and regulations apply to individuals
with LEP, including the American With
Disabilities Act, the Rehabilitation Act
of 1973, Title VI of the Civil Rights Act,
and the Health Insurance Portability
and Accountability Act (HIPAA). The
2000 US Census noted that 37 million
adults and 10 million children older
than 5 years primarily spoke a lan-
guage other than English at home.54

Furthermore, even among English-
speaking patients, a large proportion
have poor reading skills.55 If the proxy
does not speak the same language as
the pediatrician, it may be difficult to
obtain appropriate informed consent.
Although patient education materials
and consent forms can be developed in
various languages for common proce-
dures that require informed consent,
it would be unwise to rely exclusively
on written informed-consent methods.
Translations that are accurate accord-
ing to the textbook language may not
be appropriate to the comprehension
level of the reader.

Most pediatricians report using un-
trained interpreters to communicate
with patients and families with LEP,56

especially in smaller and rural prac-
tices but also in states with higher pro-
portions of people with LEP.56 If the pe-
diatrician suspects that language
barriers may compromise the commu-
nication between him or her and the
proxy necessary for informed consent,
other steps may need to be taken.
Health care professionals who partici-
pate in federal health programs (eg,
Medicaid, State Children’s Health In-
surance Program, TriCare, Medicare)
must meet requirements for accom-
modating patients with LEP, whichmay
involve qualified translators other
than family members.57 Some patients
with LEP may be eligible for language
assistance if their provider partici-
pates in a federal government pro-
gram.58 Practitioners may be placing
themselves at risk of liability if the
proxy has problems understanding the
practitioner because of a language
barrier. Malpractice lawsuits related
to the issue of LEP have been based on
both negligence and inadequate in-
formed consent.59,60 It is preferable to
have someone who is medically knowl-
edgeable explain the illness, treatment
options, and known risks and benefits
in the proxy’s own language. The prac-
tice should record and retain on file
the name, address, and background of
the translator. Translators should be
instructed that they are to communi-
cate the caregiver’s answer directly,
which is vital for conveying to the pedi-
atrician whether the respondent’s an-
swer indicates an understanding of
the elements needed for informed con-
sent and whether an agreement has
been reached as to the medical treat-
ment. It is not advisable to use children
(eg, the patient or an older sibling or
relative) as translators for informed
consent. The use of adult family mem-
bers as translators may result in in-
correct history because of concerns

about their desire to not disclose per-
sonal information. Certain scenarios
could violate Title VI of the Civil Rights
Act of 1964.57

PROBLEMS WITH PROXIES WITH
LIMITED HEALTH LITERACY

Besides potential problems with a
proxy having a language barrier,
some proxies may have limited
health literacy. Health literacy is the
ability to obtain, process, read, and
understand health information so
that an appropriate and informed
health care decision can be made.55

Results of the 2003 National Assess-
ment of Adult Literacy indicated that
only 12% of the American adult pop-
ulation has proficient health literacy
skills,61 and the Institute of Medicine
has estimated that 90 million Ameri-
can adults lack the literacy skills to
effectively use the health care sys-
tem in this country.55 Thus, physi-
cians must be sure that proxies un-
derstand the health information that
is being conveyed to them.

SUMMARY

The liability risk of a pediatrician
providing nonurgent care without
the appropriate informed consent is
likely to be low, especially if the care
is provided in the best interest of the
child. This risk is likely to be higher
in certain situations such as those
that involve immunizations, lan-
guage barriers, limited health liter-
acy, and the initial visit. State laws
are applicable. Pediatric practices
need to anticipate that situations
that involve consent by proxy can oc-
cur for a variety of reasons. Policies
should be developed that promote
good, informed decision-making and
risk management. Care should be
taken to make sure that such poli-
cies meet applicable laws without
blocking access to necessary but
nonurgent health care. Pediatricians
have sought ways to accommodate
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the diverse living and working ar-
rangements of their patients’ fami-
lies. Many pediatricians are working
parents themselves and know well
the challenges of family life. Develop-
ing a legally sound office policy on
consent by proxy is essential for
maintaining efficient office opera-
tions and strong physician-patient
relationships.

IMPLEMENTATION SUGGESTIONS

1. Determine if the practice will see
minor patients without an LAR
present. It is usually best if all phy-
sicians within the practice adopt
the same policy; otherwise, prob-
lems can occur during coverage
situations.

2. If the practice’s decision is not
to provide nonurgent care to pa-
tients without an LAR present,
then the policy for the office and
an information sheet explaining
it should be provided to pa-
tients. The policy should also be
made clear during contacts with
new or prospective patients.

3. If the practice decides to pro-
vide nonurgent care to patients
accompanied by someone other
than their LAR, then it should es-
tablish a policy and procedural
guide for the office as well as a
patient information sheet that
explains the policy. This state-
ment may spell out the LAR’s re-
sponsibilities in providing and
documenting his or her consent-
by-proxy arrangement. The pedi-
atrician should ensure that of-
fice staff members, particularly
those involved in telephone tri-
age and scheduling appoint-

ments, understand the policy
and their responsibilities.

4. It is advisable to create a template
form to be used in cases in which
individuals other than LARs may
be expected to accompany a child
to the office. Suggested items to
address include:

a. Who has the legal right to del-
egate consent to health care
decisions for the child?

b. To whom can the power to con-
sent to health care for a child
be delegated?

c. In what circumstances can the
power to consent to health
care for a child be delegated
(eg, while child is vacationing
out of state with grandparents
or while parents are traveling
overseas and child remains
home with the nanny)?

d. For which services (eg, preven-
tive care, immunizations, labo-
ratory tests) can the power to
consent to health care for a
child be delegated?

e. With what limitations can the
power to consent to health care
for a child be delegated? (For ex-
ample, the proxy may consent to
treatment for a child’s sprained
anklebutmaynotbeauthorizedto
take child to the visit with the or-
thopedic surgeon).

f. How is authorization of proxy con-
sent verified and documented?

g. When or how often should infor-
mation on proxy consent be
updated?

5. The proxy relationship should be ver-
ified and documented periodically.

6. Establish an office procedure for
providing and documenting in-
formed consent for proxies with
LEP, hearing impairment, and lim-
ited health literacy.

7. It is advisable to have legal counsel
review office policy and supporting
documents to ensure compliance
with applicable laws.

8. It is recommended that informedcon-
sent, including consent by proxy, be
included in residency training and
continuing medical education. Such
educational efforts have been effec-
tive in improving knowledge and atti-
tudes about informed consent.62

9. When in doubt about informed con-
sent in a proxy situation, practitio-
ners should use discretion in decid-
ing whether to treat and should
base the decision on the best inter-
ests of the child.
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